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EDITORIAL NOTES. 


The New Jersey Legislature adjourned early on the morning of 
April 16, according to regular time, although by stopping the clock 
at three o’clock in the afternoon of the previous day, the official 
record is that it adjourned at three p. m. on the 15th. This sort of 
nonsense has been carried on for some years past and it seems re- 
markable that nobody protests against it. The Legislative clock is 
not the creator of time, and the minutes of both Houses must, there- 
fore, chronicle a barefaced untruth when the records are made up as 
stated. As usual, a great many bills were considered during the 
last moments in great haste, some good ones being unceremoniously 
killed, and various bad ones being passed. It was left to the Governor 
to disiinguish between the good and bad bills, and the Governor 
extinguished twenty-six of them in a hurry. As a matter of fact 
there were seventy-three bills which confronted the Governor on 
the last day on which he could approve these measures, and he 
signed only forty-seven of them. Among the bills vetoed were: That 
which prescribed a death penalty for kidnappers who failed to return 
their victim alive, and the marriage license bill, the latter being so 
drawn that it would interfere with the marriage ceremony of Quakers. 
Of the other bills vetoed we cannot see that any of them were fraught 
with much consequence to the state. Among the bills signed, the 
one which has caused most comment is that which requires all gunners 
to obtain a license, paying $1.00 therefor, which act, it is stated, does 
not compel farmers, who want to gun on their own land, to take out 
a preliminary license. There is also some criticism as to adding 
another day to the calendar of legal holidays. This act makes October 
12, Columbus Day, a holiday in New Jersey, something for which, as 
we think, there was no public demand. Among the important acts 
signed after the Legislature adjourned were several automobile bills, 
raising the maximum speed limit to twenty-five miles an hour, re- 
ducing the fees of justices, constables and witnesses in cases of com- 
plaint, permitting non-resident automobilists to come into the state 
for eight days upon a license fee of $1.00; also a bill fixing the salaries 
of sheriffs, surrogates and county clerks according to population, re- 
gardless of time of election. The Governor disapproved of an ap- 
propriation of over $10,000 for the use of the Fish and Game Com- 
missioners, and one of $12,900 for salaries of the State Water Supply 
Commission; and as to these disapprovals we think the Governor 
did right. 
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The summing up of the record of the Legislative session shows 
that three highly important measures were passed and approved, 
namely, a bill for the revaluation of railroad property, an employers’ 
liability bill, and an act requiring that members of party committees 
be chosen at regular primaries. These measures were all good, al- 
though some of them were made less radical than their promoters 
desired. On the other hand, nothing was done toward providing the 
state with a public utilities commission; nor for direct primary exten- 
sion; nor for ballot reforms; nor for grand jury reforms; nor for the 
abolition of county boards of taxation and a few other useless com- 
missions ; nor for the repeal of the Hillery maximum tax law; nor for 
the prohibition of child labor at night; nor for the prevention of minors 
from visiting, unaccompanied, theatres and dance halls. Some of the 
measures just named are of far more importance to the state than 
were the three measures, above stated as chief ones passed, and in 
fact of more real consequence than ali other measures passed com- 
bined. In our way of thinking the Legislature failed most conspicu- 
ously to carry out either the demands of the people or of the party 
in power, as witness the demands enunciated in that party’s plat- 
form. The Governor’s advice upon most of the subjects which he 
had at heart was totally disregarded. In other words, the Legis- 
lature followed to a considerable extent the example set during the 
present session by the New York Legislature, and therefore in both 
states the feeling is rife that bad politics interfered with good states- 
manship and brought about results to be deplored. Certainly there 
was no excuse noi to do something in the way of ballot reform, 
and also of jury reform, both measures not properly to be considered 
as partisan. Does it not seem ridiculous that with such important 
matters of state before it, the House of Assembly in New Jersey 
should strenuously put through as its last measure a bill affecting 
the slaughter of rabbits, and the Senate an act bearing on the subject 
of oyster beds! 





The Governor is to be again commended for signing and vetoing 
all passed bills within five days after the adjournment of the Legis- 
lature. If we recall correctly, Governor McClellan was the first 
Governor to disobey the plain mandates of the Constitution and 
hold bills over as long as he chose before acting upon them. Gov- 
ernor Voorhees then returned to the former Constitutional methods, 
and now Governor Fort has again returned to it. The law seems to 
be so clear upon this point that we cannot understand how it could 
ever have been misconstrued, nor do we quite understand why a 
test of the matter has never been made to see whether a large quan- 
tity of acts upon our statute book may not be altogether null and void. 





In noting above some bills which have been passed and approved, 
we have not referred to what is known as the Teachers’ Tenure of 
Office bill. We have not seen the text of the measure, but believe 
that it provides that where teachers have served under boards of 
education for a specified period they cannot be removed, except for 
cause. The chief reason assigned for this new departure in the school 
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law is that teachers are public servants, who ought to be placed on 
a par with other public officials that are protected in office by the 
general civil service law. This logic in its general form is correct. 
And yet there may be cogent reasons why the principles of a civil 
service law ought not to be extended to teachers in the public schools. 
Those who have had experience on school boards know well that 
certain teachers otherwise excellent are not successful educators, 
while others do not exert just the kind of influence over their pupils 
which is desirable. It is quite impracticable to make specific charges 
against such teachers, and yet it might be considered best for the 
good of the school to supply their places with other applicants. It is 
probable that most of the school boards of the state will not approve 
of this new measure. But it will now have to be tested, and if it is 
found not to work well there will, of course, be an attempt made to 
secure its repeal. 7 





The state Riparian Commission ought to have been abolished, 
but, as in the case of other useless commissions, politics stood in the 
way, and it still exists. There being a vacancy in it, the Governor 
appointed ex-Mayor Fagan, of Jersey City, a member, but he promptly 
declined the appointment, because (as is said) his personal views 
have been in favor of doing away with the commission altogether. 
If this was the reason for his declination, he is to be commended for 
consistency. There are so few declinations among appointed officials 
in this state that the news of it in his case is like a fresh breeze from 
the salt ocean on a hot summer’s day. A few more such declinations 
would serve wonderfully to raise the tone of civic morality in our 
state, and it might prove contagious in other states. 





Vice-Chancellor Howell construes the law as to boycotting and 
conspiracy against employers in the recent case of Berg & Co., hat 
manufacturers, of Orange, against a local union of the United Hat- 
ters of North America and certain individuals named, and his con- 
struction follows, in its general course, if not in terms, the opinion 
of Vice-Chancellor Bergen in the George Jonas Glass Co. v. The 
Glass Bottle Blowers’ Association, reported in 30 N. J. L. J., 178. The 
complainants alleged that they were unable to procure a sufficient 
number of employees to carry on their business in their usual and 
accustomed manner, for the reason that various strikers, some of 
whom were their former employees, and others of whom were for- 
merly employed in other hat factories in the neighborhood, assembled 
about their factory, and at the railway station, and in the streets, and 
by threats and other violent means prevented hatters who were seek- 
ing work from going peaceably to complainants’ hat factory, &c. 
From the evidence adduced the Vice-Chancellor held that there were 
unruly assemblages and acts of violence in the vicinity of the factory, 
made by certain of the defendants, and he enjoined them from contin- 
uing these unlawful acts. 





Trolley accidents are so numerous, especially in our larger cities, 
and are the foundation of so many suits for damages, that the opinions 
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of the local judges in the District and Circuit courts on these cases 
are frequently valuable to lawyers who are interested in similar 
actions. Accordingly we have in this Journal, as last month, given 
considerable space to these adjudications, whether in the form of 
motions for non-suit, or directing a verdict, or setting aside a verdict. 





Governor Fort, on April 30, made an address at the dollar dinner 
of the Republican League of Oneida County, at Utica, N. Y., which 
was attended by over four hundred persons. The Governor was the 
guest of honor and principal speaker. In his address Governor Fort 
said, among other things: “The State of New York has an ideal Gov- 
ernor. All of us, in all the states, recognize him as our leader for 
better things political and along all lines of civic righteousness. There 
has been no grander fight in all the political history of this republic 
than that which Governor Hughes is now making in New York. But 
it can only succeed if the rank and file sink the personal and the selfish 
and stand for the right. A change is coming. It must come if the 
republic is to live. Machine politics and machine methods must go. 
Political parties are on the edge of a precipice and do not seem to 
realize it. The day has gone by when a man can be elected to office 
simply because he belongs to your or my party. Twenty per cent. of 
the voters of the country are independent of party lines, and this is the 
most helpful sign for the assured perpetuity of the republic. That man 
is not a wise political leader who fails to see and recognize this fact. 
What we need in our day is leaders like Lincoln, Cleveland, McKinley 
and Roosevelt. The leader of our day, to win public confidence, needs 
to put men above party, brains above money, honor above power, 
principle above gain and country above self. Parties are all right— 
we must have them. Organization is all right—we must have it. But 
parties and organizations must be only the means to an end. The 
so-called bosses get their power not from the people, but from two 
sources only. First, through financial assistance from corporations or 
from some personal interest; and, second, from the failure of men, who 
should have the most interest in the state, to take any part in political 
affairs. 

The convention system to-day is absolutely dominated by a few 
men—a very few. They gather in a little caucus and agree upon a 
man for the office that the convention is to fill. If party committees 
are to hold public confidence the people must select them. It is not 
an easy task to root out old conditions or to reform old habits. The 
reactionary will continue with us until his class becomes extinct. He 
will die hard, but he will die. The old school politican fought civi! 
service, but it is here to stay. He fought the regulation of corporations, 
but regulation is here, and here to stay. He is fighting the direct pri- 
mary, but it is here (in several states); it will be here in all, and it will 
he here to stay. We have won it in New Jersey upon everything except 
Governor and Congressman, and we will soon get that. Governor 
Hughes may not win it in New York at this session of the Legislature, 
but it will come, and it will come to stay. To me it is impossible to 
see any reasons against the direct nomination. Those given are easily 
refuted. With us it was urged that under the direct primary there is 
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no method for adopting a party platform. But if the state and local 
committees are made representative, by being elected, let them, with 
the candidates, make the platforms. If the pledges made in these are 
not kept any better in New York than in my state, it will not matter 
much who makes them. But they should be made, and a party that 
does not keep faith with the people by enacting its platform pledges 
into law deserves defeat.” 





THE JUDICIARY AMENDMENT AND RULBS OF COURT 
TO BEGULATEH PROCEDURE. 





Should the pending Judiciary Amendment be adopted by the 
people at the special election in September next, this State, for the 
first time in its history, will have placed the total responsibility for 
an adequate system of judicial procedure upon the court in which 
that procedure will be conducted. Should there be any miscarriage 
or delay in the administration of justice due to defects in the system 
of procedure, the responsibility will rest upon the court and not upon 
the Legislature or the people. 

This situation, altogether unique in this country, save in Con- 
necticut, but quite familiar in England, arises under the pending 
Judiciary Amendment and the act (just approved by the Governor) 
for “adapting thereto the structure and practice of the courts,” which 
was prepared by the same commission that drafted the Amendment. 
The statute takes effect when, and if, the Amendment takes effect. 

The Amendment, in Section V., paragraphs 2 and 3, provides that 
the jurisdictions of the Law Division and Chancery Division of the 
Supreme court “shall be exercised by” those divisions respectively “in 
accordance with rules of practice and procedure prescribed by statute, 
or, in the absence of statute, by the Supreme court.” 

The statute, in section 6, provides that the Supreme court shall, 
“by its rules . . . regulate the pleading and practice of the court, 
and to that end may change the statutory and other legal regulations 
of procedure existing when this act takes effect.” —_, 

By section 8, the Supreme court is given the same authority to 
regulate the procedure in the county courts. 

These rules, by force of another provision of the Amendment, 
must be made by the twenty-one members constituting the three 
Divisions (Law, Chancery and Appeals) of the Supreme court, or a 
majority of them. 

It is a wise policy to thus centre in the courts the responsibility 
for the system of procedure which they administer. The Legislature 
may intervene at any time, by law, if the public interest makes such 
intervention advisable. But obviously, the judges of the courts are 
much better qualified than the Legislature to detect and remedy the 
defects in the system of procedure under which they administer jus- 
tice. It can no longer be said, if the Amendment be adopted, that the 
laws and not the courts, are responsible for delay or defeat due to an 
antiquated or cumbersome procedure. / 

We must assume that the judges will accept this responsibility, 
if the people place it upon them by adopting the Amendment, and 
that the court will make a serious and careful revision of the system 
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of procedure, neither too radical upon the one hand nor timid or 
unduly conservative upon the other, in order to remedy the existing 
defects, and to give to the State a procedure equal to the excellent 
systems now for more than thirty years in use in England and Con- 
necticut. 

The principle of regulating procedure by rules of court, instead 
of by statute, is an accepted principle in England and in her self-gov- 
erning colonies, and it has been adopted in Connecticut with success. 
The principle is now very generally advocated by the Bar in other 
States. It has three obvious advantages, namely these: It centers in 
the courts responsibility for the proper administration of justice; it 
gives a free hand to the judges who are those best qualified to work 
out a good system of procedure; it enables the courts, by suspending 
their own rules, to relieve against accidental violations of them where 
justice requires such relief. A system of statutory regulation, such as 
exists in our State and in the so-called “Code States,” gives none of 
these advantages, or gives them in much less degree. 


April, 1909. CHARLES H. HARTSHORNE. 





SUING FOR COUNSEL FEES. 


Governor Fort vetoed an Assembly bill designed to change the 
rule of the common law so that lawyers might sue for their services. 
The veto message is interesting in its discussion of legal ethics, and 
for this reason is published herewith in full: 

“To the House of Assembly— 

“I herewith return to the House of Assembly, in which it origin- 
ated, Assembly bill No. 134, entitled ‘An act to amend an act entitled 
‘An act to regulate the practice of courts of law (revision of one thou- 
sand nine hundred and three)’ approved April fourteenth, one thousand 
nine hundred and three.’ 

“This bill is intended to change the rule of the common law which 
has existed since the ‘mind of man runneth not to the contrary,’ and 
the rule of law in this State since the time of its organization as a 
colony, and during the entire history as a State. 

‘The law is a profession and not a business, and any act of legisla- 
tion or rule of practice which attempts to commercialize it, degrades 
it in public estimation and should not be adopted. In the experience 
covering thirty-five years at the Bar in this State, I have never known 
a lawyer to fail to get from his client just compensation for any val- 
uable service which he may have rendered. 

“In a decision by the late Chief Justice Beasley, rendered in 1878, 
it was held that a contract of an attorney-at-law for a definite renumer- 
ation for his services, is legal, and can be enforced by suit, and that 
the doctrine of maintenance and champerty does not prevail in this 
State; he also held in that opinion that for services in the way of 
advice as a counsel or as an advocate in a cause in court, compensation 
cannot be recovered in a suit at law. 

“So far as I know, there is no demand for any change of the rule 
of law declared in this opinion of the late distinguished Chief Justice 
on the part of the Bar of this State. Neither the State Bar Association 
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nor any County Bar Association in the State has passed any resolu- 
tion, or made any request for the enactment of a statute similar to the 
one which is now before me. Nor do | believe that the reputable 
members of the New Jersey Bar desire to have their profession placed 
upon the plane which this statute would put it. 

“The high character of the New Jersey Bar and of the judiciary 
of the State is preserved and conserved by maintaining the common 
law rule with regard to the employment of counsel, and to the advo- 
cacy of causes in court. 

“The theory of the common law was that all fees for counseling 
and for advocacy were in the nature of an honorarium paid by the 
client for the honorable service rendered to him by his advisor and 
advocate. 

“In these days we hear, at times, criticism of the lawyer, and in 
most cases such criticism is unjust; but if this ‘bill should be enacted 
into law, it would result in controversies in court between client and 
counsel, which could only result in the creation of a lack of confidence 
on the part of the public, in the high honor and sterling worth which 
should always characterize a member of the Bar in his relations with 
the public. 

“The great esteem in which I hold the profession of the law and 
the members of that profession, and the great honor which it is to be 
commissioned by the State to represent causes in court, and to advise 
men in trouble, impels me to veto a measure which would permit a 
lawyer, when people were in trouble, from even having an oppor- 
tunity to take an unfair advantage of them. 

“Frequently, when clients come to counsel for advice with matters 
of extreme delicacy, they are so perturbed in mind, or so disturbed in 
their domestic, business, or other relations, that they would heedlessly 
enter into a contract which might be of great disadvantage to them, 
and of great scandal to the profession. Against this, the litigant 
should be protected and the common law protects him. To change 
the rule, which is of so great an advantage to the citizens, would be 
not only an injury to the client, but would do incalculable harm to all 
reputable members of the Bar. 

“For these reasons the bill is returned without my approval.” 


“Respectfully, 
“JOHN FRANKLIN FORT, 


“Governor.” 





The Constitution of Texas provides that no money shall be appro- 
priated from the treasury for the benefit of any sect or religious soci- 
ety, theological or religious seminary, or for the support of any sec- 
tarian school, and that no one shall be compelled to support any place 
of worship against his consent. In Church et al. v. Bullock et al., 109 
Southwestern Reporter, 115, it was held by the Supreme court of 
Texas that the singing of hymns and reading from the King James 
version of the Bible did not convert a school into a place of worship, 
so as to deprive it of the right to public funds for its maintenance. 
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A “MOTHER-IN-LAW” CASE. 


In Keery v. Keery in the N. J. Chancery court, on Dec. 30, Vice- 
Chancellor Stevenson decided a “mother-in-law” case. The wife 
asked for a separate maintenance because her husband would not fur- 
nish a separate home for her away from his mother. The Vice-Chan- 
cellor is reported to have said: 

“It appears that when this young couple married they went to 
live on a farm. The defendant’s mother was living with him. She 
remained a month or two and then obtained employment with a re- 
spectable family in Englewood, working as a cook and receiving $25 a 
month wages. When the family went away for the summer she went 
back to her son’s home. When the family she had worked for returned 
they begged her to return to them, but she refused, saying that she 
would remain with her son, as the farm could not run right during her 
absence. She would run things for him. 

“The defendant's wife objected to the presence of her mother-in- 
law in the house and left, construing her husband’s refusal to put his 
mother out as abandonment of her. In that she was right. 

“Each question of what constitutes a home must be considered on 
its merits. There are no fixed rules. If a wealthy man and his wife 
separate until such time as he provides a suitable home for her, he 
may not offer her a shack on the meadows, which might be all that a 
poor man could afford. 

“If a man installs his mother in his home, when his mother is able 
to provide for herself elsewhere, it is not such a home as the wife must 
accept, and in the eyes of the law such conduct is abandonment of a 
wife. If a wife’s mother is indigent and his income is not sufficient to 
provide a home for her elsewhere, it is his legal and moral duty to take 
her into his home. Under such circumstances he would be compelled 
to ask his wife to make the best of the situation. 

“In this case, however, the mother is vigorous and able to obtain 
employment and take care of herself. Under the circumstances I am 
bound to hold that the husband has failed to provide a suitable home 
for his wife.” 

An order of separate maintenance was made to stand so long as 
Keery kept his mother in his home, but to be modified or revoked if 
he provided for her elsewhere and let his wife return to undisputed 
possession. 





Woodal v. State, 62 Southeastern Reporter, 485, it appeared that 
defendant, a negro preacher, had been indicted for the disturbance of a 
congregation assembled for divine worship. The evidence showed that 
defendant, to keep the ears of his flock unsullied by doubtful doctrines 
of a rival minister, arose, interrupted, and himself began a harangue. 
No force or violence was indulged in. The Court of Appeals of Geor- 
gia held that as the purpose of defendant was to carry on divine wor- 
ship, and not to prevent it, he was not guilty. It remarked also that it 
is beyond the power of the courts to settle by criminal prosecutions the 
respective rights of contesting claimants to a benefice ,even in a negro 
church. 
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In Re ACCOUNT OF N. J. TITLE GUARANTEE AND TRUSBT CO. 


(Morris Co. Orphans’ Court, June 1, 1968). 





Will — Trustee — Accountant — Commission. 
Mr. Gilbert Collins for accountant. 
Mr. Joseph Coult for exceptant. 


MILLS, J.: The only questions raised before me in this matter 
relate to the amount of commissions to be allowed to accountant as 
trustee, on the income and corpus of the trust fund. 


On May 19, 1908, Mrs. Addie Estelle Acer filed the following ex- 
ceptions: 

“First: That the said trustee has neglected to pay over certain 
income to the exceptant as directed by the said will, and that it has re- 
tained certain portions of said income and converted it to its own use. 

“Second: That the said trustee should be charged with the said 
sum mentioned in the above paragraph so retained by it and not paid 
over to the exceptant, and with interest upon the said sums at the rate 
of six per cent. per annum during the time that they have been so 
retained. 

“Third: That the item of $6,847.48 designated ‘Balance of income 
on hand,’ on page 9 of said account, is not the true balance in the 
hands of the accountant, but represents moneys deducted from the 
payments made to the exceptant, and that said item should be disal- 
lowed and stricken from the account.” 


The income which by the first exception it is claimed accountant 
has failed to pay over, represented five per cent. of the total income re- 
ceived by accountant. 

Accountant has made its payments of income to the cestut que 
trust in monthly installments during almost the whole period of its 
trusteeship, and, except on one or two occasions, has taken out the five 
per cent. for commissions at the time of each payment. Exceptant, by 
the second exception, seeks to charge accountant with six per cent. 
interest on the sums so retained for commissions. By the third excep- 
tion, exceptant asks that the item $6,847.48, designated “Balance of in- 
come on hand,” and in reality representing the commissions on income 
retained by accountant, be struck from the account. An order will be 
made disallowing all these exceptions for reasons which will appear 
below. 

Testator died on May 2, 1900. His last will, dated May 29, 1899, 
and the codicil thereto, dated Feb. 23, 1900, were proved before the 
Surrogate of Morris county on May 22, 1900. Accountant was ap- 
pointed trustee of the trust in question under said codicil, and has since 
duly qualified and accepted the trust, which has been turned over to it 
by the executors in accordance with the terms of the will. Accountant 
filed its account on Feb. 28, 1908. It purports to be a complete account 
from July, 1901, when accountant assumed the trusteeship, down to 
February, 1908—a little over six and one-half years. 
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1 will now consider what commissions should be allowed. 


First. Concerning the commissions of five per cent. asked for upon 
the income. 


The statute controlling the commissions of trustees, on income is 
section 130 of the Orphans’ Court act of 1898 as amended by P. L. 
1901, p. 178, etc. That statute provides that it shall be lawful for the 
court to consider “the actual pains, trouble and risk of such account- 
ant, and to allow such commission upon the interest or income received 
as by said court shall be deemed fair and just; provided that said 
allowance shall not exceed the sum of five per centum on such interest 
or income. 


(1). I see no reason why the full commissions of five per cent. 
should not be allowed upon all income and will therefore make such 
allowance. While it is true that the trustee has had but little difficulty 
in collecting the income, and that it has all come from investments 
made by the testator in his lifetime, it nevertheless appears that it has 
diligently complied with the wishes of the testator in respect to monthly 
disbursements of income, and that it has managed the estate carefully 
and well. The trustee has provided office room for the books of the 
trust estate and for its management, and has also provided such clerks, 
bookkeepers, stenographers and other assistants as may have been re- 
quired in its management without expense to the estate. No charge 
appears for the services of lawyers, and no counsel fees are asked for at 
this accounting. In view of the fact that the expenses have been re- 
duced to a minimum, an allowance of five per cent. commissions on 
income is not excessive. In this instance it would not be proper to 
depart from the universal practice of allowing five per cent. on income. 

(2). Even if I may be considered wrong in my conclusion that an 
allowance of five per cent. commissions on income is not excessive, 
accountant would still be entitled to receive commissions at that rate 
under the facts of this particular case. 

It appears that very full statements have been rendered to the 
cestui que trust almost every month during the past six and a half 
years, a check being enclosed to her with each statement for the 
amount shown to be due her. These statements show that the ac- 
countant has taken out commissions at the rate of five per cent. on 
income. In January, 1905, the trustee, at Mrs. Acer’s request, sent to 
her what appears to be a complete account of all receipts and disburse- 
ments. This account showed the charges made for commissions, etc. 
It amounted to a complete accounting and settlement with her up to 
that time, though not made through the court. It contained in one 
document the information that had already been given to Mrs. Acer in 
the monthly statements sent to her. She was then instructed as 
follows: 

“If you will retain this and add to it the monthly statement which 
we send with the remittance of income, it will keep you posted as to 
the condition of your share of the estate up to date.” 

These inonthly statements, showing commissions deducted, were 
regularly rendered to her down to the filing of the account. She ac- 
cepted the checks, and at least twice—once in November, 1905, and 
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once in January, 1907, returned the statements, signed at the bottom, 
“Mrs. Addie E. Acer.” 

In Welsh v. Brown, 50 N. J. Eq. (5 Dick., p. 387, Prerogative 
Court, 1892) it was held that “in an accounting between trustee and 
cestur que trust not under disability, annual receipts by the latter, 
containing accounts which credit the trustee with amounts paid for 
taxes upon the trust fund, amount to admissions that the sums thus 
credited were justly paid by the trustee, which, in absence of proof of 
fraud or mistake, are conclusive against the cestui que trust.’’ 

The same rule applies to the deduction of commissions from in- 
come as applies to the deduction of taxes. See Danly v. Cummins 
Ex’r, 31 N. J. Eq. (4 Stew.), p. 208, etc. 

There has been no fraud or mistake shown in the case now before 
this court, and, as Mrs. Acer accepted and endorsed each monthly 
check accompanying each monthly statement, the cancelled checks 
with the statements amount to monthly receipts given to the trustee, 
and she cannot repudiate them now. See also in this connection, 
Brown v. Welsh’s Executor, 12 C. E. G., p. 429. 

In the syllabus of Hancox v. Meeker (N. Y. Ct. of Appeals, 1884, 
95 N. Y., p. 528, etc.) is the following: “The executors and trustees 
annually after the testator’s death, upon the anniversary thereof, paid 
the annuities given by the will, and, after deducting commissions on 
the income, paid over the net proceeds to the residuary legatees, tak- 
ing receipts. It was objected that they were not entitled to their com- 
missions until an accounting, and that the retention thereof was un- 
lawful. Held untenable.” 

In the same case, at page 540, Miller, J., says: “Where a settle- 
ment is made annually by the trustee with the cestui que trust with 
the assent of the parties interested, no reason exists why the trustee 
should not retain commissions on the annual income. Upon a subse- 
quent accounting the question as to the correctness of the executors’ 
annual account can be determined as well as whether they are charge- 
able with interest on any balance in their hands.” 

My conclusion that in the absence of fraud or mistake the cestut 
que trust will not be allowed to repudiate the monthly settlements 
made with her, is not inconsistent with our New Jersey decisions. In 
1872 it was held in our Court of Chancery that “a cestui que trust is 
entitled to have the interest on the fund held in trust for her paid to 
her yearly without any deduction for commissions, until commissions 
are allowed by the Orphans’ court.”’ Lathrop v. Smalley’s Executors, 
8 C. E. Gr. 192. This rule was recognized in 1879 by Vice-Chancellor 
Van Fleet in Danly v. Cummins Ex’r, 4 Stew. 208, at page 210. 

In Wyckoff v. O’Neil (N. J. Ct. of E. & A. June 17, 1907, 67 Atl. 
Rep. 32), it is held that “an executor is not entitled to commissions un- 
til his accounts have been settled and allowed by the court; and, if he 
withdraws from the estate prior to such settlement any money on ac- 
count of such commissions, he will be chargeable with interest thereon 
to the time of the accounting.” This last case apparently dealt with 
the commissions of an executor (not of a trustee) on the corpus of the 
estate and not on income. 
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While it is true that the cestui que trust is entitled, if she so de- 
sires, to have her income paid to her without deduction for commis- 
sions, until such commissions are allowed by the court, and that the 
executor or trustee has no right to take commissions from either in- 
come or principal on his own motion without permission of the court, 
it is also true that there is nothing in the law of this State in conflict 
with my conclusion that it is eminently proper for a trustee to deduct 
his commissions on income (at an amount not to exceed the maximum 
rate of five per cent. permitted by the statute) at each time that he 
pays income to the cestui que trust, provided always that the cestui que 
trust signifies his assent by accepting the payment, with full knowl- 
edge that the commissions on income have been retained by the 
trustee. 

If the cestui que trust could not thus show assent to the deduc- 
tion of commissions, an intolerable situation would be created, as a 
trustee in the position of accountant would in self-protection be forced 
to put the estate to the expense of frequent accountings in court, at 
least as often as once a year and probably oftener. 

The reason for this is evident. If the life tenant, for instance, 
should receive income in full for a considerable period without deduc- 
tion for commissions, etc., and should then suddenly die, the trustee 
might suffer heavy loss, as it is well settled that the corpus cannot be 
charged with commissions and expenses that should come out of in- 
come. See Danly v. Cummins, 31 N. J. Eq. (4 Stew.) 208; Brown et. 
al. v. Grandin et. al., 13 Atl. Rep., p. 266 (N. J. Chan. 1888). Such 
delay in deducting commissions would also be unfair to the cestut que 
trust as all the commissions would then be taken out in a lump at the 
time of the settlement in court, thus interfering with the regularity of 
the income. 

Mrs. Acer, the cestui que trust in this case, is about thirty-three 
years of age. Her husband is a New York lawyer. He appears to 
have been actively interested in seeing that she received her income 
regularly. She has shown no fraud or mistake. She was the only 
person entitled to the income after expenses were paid. She had a right 
to assent to the deduction of commissions, and in my opinion did so. 
The voluntary monthly accountings and settlements made with her 
will not be disturbed. 

Commissions on principal stand on a different footing from com- 
missions on income, because, until the actual winding up of the trust, 
there is no one with power to authorize commissions except the court. 
But even in the case of the corpus, where the trust is ended and is 
ready to be paid to the remainderman, there is no principle of law 
which would prevent the remainderman (if he were the only person 
interested) from making a complete settlement with the trustee out 
of court and allowing him proper commissions for his services. Cer- 
tainly nothing but fraud or mistake would justify the setting aside of 
such a settlement. 

(3.) It is contended that, as the trustee took out its commissions 
at five per cent. on income each time it made a payment to the cestut 
que trust, it must account to the estate for interest on commissions so 
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taken, down to the time of the accounting in this court. Except for the 
fact that Mrs. Acer has recognized the right of the trustee to retain its 
commissions this contention would prevail. Under the facts of this 
case no interest will be charged against the trustee. 


Second. Concerning the allowance of commissions to the trustee 
on the principal of the trust fund. 

The sections of the Orphans’ Court act of 1898 controlling the 
allowance of such commissions are 128 and 129 (P. L. 1898, p. 762; 
see Weeks v. Selby, 61 N. J. Eq. (16 Dick.) p. 668). Section 128 reads 
as follows: “The allowance of commissions to executors, administra- 
tors, guardians or trustees shall be made with reference to their actual 
pains, trouble and risk in settling such estate, rather than in respect to 
the quantum of estate.” Section 129, among other things, provides 
that where the receipts exceed the sum of $50,000, the commissions 
“shall be determined by the Orphans’ court in the final settlement of 
their accounts according to the actual services rendered, not exceeding 
five per centum on all sums which come into their hands.” 

The settlement now being made in this court is a settlement at 
which commissions can be allowed. This accountant was not an exec- 
utor under the will of testator, and has never received any commissions 
from the corpus of the trust fund, although it has had charge of the 
fund for between six and seven years. If commissions on the corpus 
could not be allowed until the termination of the trust, accountant 
might be obliged to wait for many years before receiving compensation 
for handling the principal of the trust estate. An allowance to ac- 
countant of part of the five per cent. which this court has, in all, power 
to allow, is eminently proper at this time. 

Such an allowance is not in conflict with the rule regulating allow- 
ances on final settlements laid down in Pomeroy v. Mills (Ct. of E. & 
A. 1883) 37 N. J. Eq. (10 Stew.), p. 578, etc., and is closely in accord 
with that recognized in Conover v. Ellis (N. J. Prerogative Court, 
1892), 49 N. J. Eq. (4 Dick), p. 549, that “where the final distribution 
of an estate by an executor is, by the will, deferred for a considerable 
time after the settlement of his account, he will not in the allowance 
of commissions upon that accounting be paid for that distribution, or 
be paid commissions at the highest rate permitted by the statute. The 
court will reserve a portion of that which it may allow for his final 
compensation, when he shall have completely performed his duty.” In 
that case, at page 551, the Ordinary savs: “It will not do for the Pro- 
bate court to exhaust itself by paying, in advance, all that it has power 
to pay, even if the pains, trouble and risk already suffered by the execu- 
tor should have justly earned that amount. In such case, wisdom dic- 
tates that the value of the work to be done in the future shall be esti- 
mated, in order that a proportionate share of the whole amount avail- 
able for commissions may be paid now, and a proportionate share may 
be held back to remunerate for the future service, or may be withheld 
if that future service shall not be efficiently and faithfully performed. 
This view is within the scheme of the statute, that payment shall only 
be made when the matter paid for is finally settled, (Pomeroy v. Mills, 
10 Stew. Eq. 578), and it is conspicuously fitting in the present exi- 


gency.” 
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As to the meaning of “final settlement” in New York, see Glover v. 
Holley, 2 Bradf. (N. Y.), 291, and Vol. 22 Ency. of P. & P., p. 112. 

Part of the trust fund now under consideration consists of real 
estate (a house and lot) in New York City. Among the provisions in 
the ninth item of the will of testator is the following: 

“The remaining share or portion of my estate (including therein 
and as part thereof all sums of money which shall be charged upon my 
books against my said daughter, Addie Estelle Acer, at the time of my 
death, and also the house and lot known as Number 137 West Seventy- 
first street, in said borough of Manhattan, and all personal property 
therein contained, at a valuation of forty-five thousand dollars, which 
shall be taken as the value of such house and lot and the contents 
thereof for the purposes of the division of my residuary estate into 
shares as hereinbefore provided, I direct my said executors and their 
survivors to pay over, deliver and convey to The Fifth Avenue Trust 
Company of the City of New York, to be held by said company and 
its successors, in trust, for the following uses and purposes namely: 
1. To permit my said daughter and her family to occupy and use said 
house and lot, and the personal property therein contained so long as 
she shall desire to make the same her home. 2. Whenever my said 
daughter shall cease to reside in said house, to rent the same until sold 
as hereinafter provided. 3. After the death of my said daughter, or, 
in her lifetime with her consent, to be expressed by her joining in the 
deed thereof, at such time, in such manner, for such price and upon 
such terms as my said trustee or its successors shall elect to sell and 
convey the said house and lot and to make, execute and deliver all 
deeds or other instruments in writing necessary to vest in the pur- 
chaser thereof the title thereto and to invest and keep invested the 
proceeds thereof as hereinafter provided.” 

By a codicil accountant was substituted as trustee in the place of 
the Fifth Avenue Trust Company. 

An important question to be determined in connection with this 
trust is whether the Orphans’ court has power to allow any commis- 
sions on the real estate held in the trust fund. 

In its account presented to this court accountant charges itself 
with the following item: 

“1901, July 21, by executors of the will of Albert Tilt, deceased, 
house and lot and furniture, 137 W. 71st St., N. Y. City (as valued by 
the testator in Clause 9 of his will), $45,000.” 

The question arises whether this is such an item as would warrant 
this court in allowing commissions. In Pomeroy v. Mills, above cited, 
the court construed the 110th section of the Orphans’ Court act (Rev. 
p. 776). That section in the revision of 1877 was identical with the 
129th section of the act of 1898, except that the proviso in regard to 
commissions upon receipts exceeding $50,000 has by the present act 
been extended to include trustees. 

In Pomeroy v. Mills, above cited, at page 582, speaking for the 
Court of Errors and Appeals, explaining what commissions can be 
allowed under said section 110, Dixon, J., says: “We think commis- 
sions may be allowed upon any personal property that comes to hand 
having a money value.” 
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_In my opinion the Orphans’ court is unable to allow any compen- 
sation from the corpus of the fund by way of commissions or other- 
wise for the services of the trustee in managing real estate held in 
trust. The utmost the Orphans’ court can do is to allow commissions 
on rents and other income from real estate. 

Because of its management of the real estate, accountant, in my 
opinion, has earned and is entitled to some further compensation from 
the corpus in addition to the commissions which I will allow on rents, 
but as I have no power to make such further allowance it must seek 
relief in the Court of Chancery if it desires such compensation. There 
is no more necessity that real estate, held in trust, be converted into 
money to permit of commissions than that any personal property be 
converted into money to permit of commissions. See Stein v. Hues- 
mann (Ct. of Chancery 1884) 38 N. J. Eq. (11 Stew.) p. 405 at p. 408. 

Section 129 of the Orphans’ Court act of 1898, which controls this 
court, does not control the Court of Chancery in fixing the commis- 
sions of trustees. Said court has far greater power in respect to com- 
missions than the Orphans’ court, and can if it thinks proper grant 
greater commissions than is permitted by the statute, and can also 
allow compensation (by way of commissions) for the care of real 
estate. See VanHouten v. VanHouten (Court of E. & A. 1889), 45 
N. J. Eq. (18 Stew.), at p. 812. 

As to the power of courts of one State over property, real and 
personal, of another State, see Vol. 22 of Ency. of P. & P., p. 20, etc., 
and cases cited. 

As the $45,000 item in the account does not show what part is 
furniture and what part is real estate, this court is unable to allow com- 
missions upon any part of that item. 

After considering the character of the services and the risk in- 
curred by the trustees up to this time, I will make an allowance at the 
rate of one per cent. on account of the commissions on part of the prin- 
cipal of the fund, viz., $210,379.78, less the above referred to, $45,000, 
leaving for that part of fund on which commissions will be allowed 
$165,379.78, one per cent. on $165,379.78 being $1,653.79. 

An order will be made in accordance with these conclusions, 
allowing commissions on all income and on part of the corpus as above 
indicated, and allowing the legal taxed costs to the Surrogate. 


NOTE BY EDITOR.—On appeal the foregoing decision was sustained by 
PITNEY, Ordinary, in the Prerogative court, on Dec. 20, 1908, but without 
written opinion. 





In an action for malpractice by osteopaths, the Supreme court of 
Vermont in Wilkins v. Brock, 70 Atlantic Reporter, 572, after giving 
the jury the rule as to the care defendants were bound to exercise, if 
they treated the case as osteopaths, instructed them as to the rule 
applicable to the medical profession generally, if they found defendants 
did not treat the case as osteopaths. This was held error, there being 
no evidence that they treated the case otherwise than as osteopaths, 
and, osteopathy being a distinct school of practice, the treatment was 
to be tested by the principles and practice of that school, and not by 


the principles and practice of any other school, nor of the profession 
generally. 
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KIWOCZKA tr. PUBLIC SERVICE RAILWAY CO. 


(First District Court of Newark, March 23, 1909). 
Assault in Trolley Car—Conduct of Conductor. 

The plaintiff in this case alleges to have been injured while pro- 
ceeding from Jersey City to Newark in a trolley car of the defendant. 
His testimony was that some boys in the car were rough and attacked 
him, and that the conductor did not use proper means to suppress the 
trouble. 


a . 1 - 


Mr. Leonard Kalisch for plaintiff. 

Mr. Duane E. Minard for defendant. 

MacLEAR, J.: It seems to be the law in this state that a railroad 
company is a common carrier and Owes to passengers a high degree 
of care, as in the case of 33 Vroom, which I have referred to before. 

In this case it seems from the testimony of three witnesses, one 
of the plaintiff's and two of the defendant’s, that as soon as an assault 
was made upon this man, the conductor came in and stopped it. There 
does not seem to be any evidence that would lead the court to believe 
that any assault was anticipated, or that the conductor had reason to 
suppose that any assault was anticipated, or that any disturbance 
would be brought about by the boyish capers which occur frequently 
at that time of night by young men, singing. It seems to me the con- 
ductor did his duty when he found that something more than singing, 
or horse-play, was going on, when he endeavored to stop the fight; 
that he had done his duty so far as the company through him as its 
servant owed a duty to his passengers, and I grant a verdict for the 
defendant. 





ROCKOWER vw. PUBLIC SERVICE RAILWAY CO. 


(Second District Court of Newark, Mar. 24, 1909.) 
Trolley Accident—Contributory Negligence— Direction of Verdict. 


Mr. Charles Elin for plaintiff. 
Mr. Duane E. Minard for defendant. 


By Mr. Minara: I make a motion for the direction of a verdict. 
From the evidence there seems to have been only one way in which 
this accident could have happened. ‘The testimony for the defence 
supplements and augments the testimony for the plaintiff, in showing 
that this man turned to go across the track when there was a car 
approaching at such a short distance as to render the accident unavoid- 
able so far as the motorman is concerned. 

The question of negligence on the part of the motorman, it seems 
to me, has been eliminated by the testimony all through, and con- 
tributory negligence seems to have come up at this time, and it seems 
to me a proper case for the direction of a verdict. 

LINTOTT, J.: I shall grant the motion. In order that the plain- 
tiff may recover in an action of this character, he must show that the 
defendant company’s servant, the motorman, is guilty of negligence, 
and it must also appear from the evidence that the plaintiff himself is 
free from any negligence contributing to the injury, because the rule 
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is that if the plaintiff's negligence contributed in the slightest degree 
to the injury of which he complains then he cannot recover. It is the 
duty of the court, when the state of the evidence is such that there 
can be no reasonable doubt as to the conclusion that should be reached 
from that evidence, to direct a verdict one way or another; therefore I 
have thought that in this case I should direct a verdict. 

It seems to me useless to take up the time of you, gentlemen, lis- 
tening to further argument and to the court further charging the jury, 
in a case in which if by any chance the jury should bring in a verdict 
for the plaintiff, | should feel obliged to set aside that verdict. 

The plaintiff's account of the manner in which this accident oc- 
curred is well nigh impossible. He says that he looked down the street 
two blocks and the car was standing; that it was four or five hundred 
feet away when he was at Kearny streei, and he just then turned; 
and not only his evidence but the evidence of all the witnesses is that 
the horse was hit either in front or behind; certainly it was not the 
back of the wagon that was hit, so that his horse could not have gone 
more than ten feet when he was struck. Now, if the car went 400 feet 
while he was going 10 feet, you would see the car was going forty times 
as fast as he was going, so that if he was going at the slow rate of two 
miles an hour, it must have been going at eighty miles an hour, and if 
he were going at the rate of three miles an hour, the car was going at 
the rate of one hundred and twenty, and they would not have come 
into collision at that time. 

There is much evidence on the other side by witnesses who ap- 
pear to be disinterested, that the driver of this wagon turned in front 
of it, which gave the motorman no opportunity to stop his car. Under 
those circumstances I think it my duty to direct you in this case to find 
a verdict for the defendant. 





NICHOLS v. PUBLIC SERVICE RAILWAY CO. 


(First Listrict Court of Newark, March 25, 1909). 
Trolley Accident— Action for Injuries—Nonsuit. 


On motion for non-suit. 

This action arises from injuries alleged to have been sustained by 
the plaintiff while attempting to board a southbound Bergen street 
car at the corner of Rose street. From the evidence it appeared that 
the plaintiff did not reach the corner in time to signal the car to stop 
in the usual manner, but just in time to reach it as it was passing. He 
endeavored to board the car while in motion, and, missing his hold, 
fell and was injured. 


Messrs. Mulligan & Koenig for plaintiff. 
Mr. Duane E. Minard for defendant. 


MacLEAR, J.: It is true that a person has a right to rely upon 
something being done; in other words, that a person has a right to 
rely upon a car stopping when he has something to rely upon that a 
car is going to stop, but in this case there is no evidence that the 
motorman saw the man and no evidence that the man gave any signal. 
There is no evidence showing that the car was going to be brought to 
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a standstill to take this man on as a passenger, and the conductor did 
not give the bell to go ahead. We have here a man who, according to 
his own statements tried to get on a car, and was thrown by the 
momentum of the car, but no evidence that the motorman knew he was 
getting on the car or was supposed to, or that the car was brought to 
a standstill for the purpose of allowing the plaintiff to board the car. 

I cannot see how there is any evidence of negligence on the part 
of the company. He testified he stood there and he supposed the 
motorman must have seen him. The conductor did not give any bell 
to go ahead. There is no testimony that the motorman knew of this 
man’s existence. The evidence is that the car slowed up, and the boy 
was asked whether or not the motorman saw him, and he said he must 
have seen him. I think that when a person takes a chance of jumping 
on a moving car he takes an awful chance, and if the conductor gave 
the bell it would be a different proposition. He does not testify the 
conductor gave the bell. It is assumed the conductor was on the car 
because he always is on the car. 

I think there should be a non-suit. 





KEAY v. PUBLIC SERVICE RAILWAY CO. 
(First District Court of Newark, March 25, 1909). 


Trolley Accident—Contritutory Negligence— Nonsuit. 


On motion for non-suit. 

This case arises from a collision between the horse and wagon of 
the plaintiff, proceeding north on the westerly side of Washington 
avenue, Belleville, with a south-bound trolley car. At that point the 
trolley tracks are on either side of the main driveway of the street. 
Proceeding northerly in the center of the street was a moving van, 
behind which the plaintiff's driver was driving. Desiring to pass the 
moving van, he turned out to the left and swung on the south-bound 
track of the defendant company, at a time when a south-bound car was 
too close to be stopped to avoid an accident. Seeing that an accident 
was inevitable, the driver junrped out of his wagon and let the horse 
go alone forward into the car. 


Mr. Samuel W. Boardman for plaintiff. 
Mr. Duane E, Minard for defendant. 


MacLEAR, J.: It seems to me that a clear case of contributory 
negligence is shown in this case. Here is a wide street, a very wide 
street with trolley tracks on both sides of the street, a moving van 
driving up directly in the middle of the street, and this man driving 
back of the moving van on the left hand side of the trolley track; and 
there is a distance, according to his own figures, sufficient for him to 
pass that van. On the other side there is a space of eight feet between 
the trolley track and the curb. He drives from behind the van onto 
the track when either the car is 250 or 275 feet away, or when it is only 
seven feet away. There is no evidence that the car was going at an 
unusual rate of speed. Both witnesses testify it was not going very 
fast. When it is not possible for the car to stop he drives in front of 
it, and he testifies the motorman did all he could to stop the car; that 
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the bell was not rung, but everything was done to stop the car. If the 
car was 250 or 275 feet away when he drove in front of the wagon, it 
was clearly his duty to get off that track when he saw the motorman 
was not going to stop or recognize his right of way, if he had one. 
His horse had only his head and the front part of his body on the 
tracks, and he only had to whip up and cross the track. If the car was 
going at an unusual rate of speed, beyond the control of the motorman, 
it was his duty when he saw that to get off the track. It was his duty 
anyway to get off the track when the car was coming. If the car was 
- not going at an unusual rate of speed and he staid on the tracks, he is 
clearly guilty of the grossest kind of contributory negligence. 

I fail to see in any phase of the case that there was any negligence 
on the part of the defendant, and I think it is shown that the driver of 
this wagon was clearly guilty of contributory negligence in doing 
what he did, and I therefore grant the non-suit. 





WESTERN ELECTRIC CO. v. CINNAMINSON ELECTRIC LIGHT, 
POWER AND HEATING CO. 
(Burlington Co. Cireuit Court, April 15, 1909). 
Mechanics’ Lien— Electric Light Plant. 


Mr. John D, McMullin for plaintiff. 
Messrs. Gaskill & Gaskill for defendant. 


LLOYD, J.: Under stipulation of counsel for the respective par- 
ties this case was heard by the court without a jury. The facts are 
few and simple. From the testimony produced it appears that the 
defendant, the Cinnaminson Electric L. P. & H. Company, was the 
owner of a plot of ground on which it erected an electric light plant. 
Subsequently the company became insolvent, and Mitchell B. Perkins 
was appointed receiver of its property. The plaintiff supplied to the 
defendant company materials to be used in the construction of this 
plant. A small portion of these materials were for the power-build- 
ing, and no question is raised that the plaintiff is entitled to a lien 
therefor, to the extent of $137.56. The remaining materials, to the 
value of $2,477.51, were supplied for use in the construction of the pole 
and wire line, which were to be used for the distribution of electric 
current to consumers. This line extended beyond the power house 
and the plot of ground on which it was built, over the lands of other 
persons and in and through the public streets. It was, however, of 
necessity attached to the building and machinery of the power-house. 

It is urged by the plaintiff that the building and its curtilege of 
land are liable for all of these materials under the Mechanics’ Lien 
law of 1898. The question arose directly in the Court of Chancery 
in the case of Hughes v. Electric Light Co., 53 N. J. Eq. 436, in which 
Bird, V. C., sustained the claim, resting his conclusion upon the fifth 
section (now the eighth) in its construction of the word building used 
in the first section of the act. As this decision is cited, without ques- 
tioning its correctness, by Garrison, J., writing the opinion of the 
Court of Errors in Bates Machine Co. v. Trenton & N. B. R. R. Co., 
70 N. J. Law 688, for this court I think I must regard the law as 


settled. 
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It may not, however, be amiss to say that the lien laws as enacted 
in other states (most of them without the enlarging of the word 
“building” by legislative construction), have been held to afford liens 
for such materials, upon the fundamental ground that the distributing 
agencies of public utility plants such as pole and wire lines, cold stor- 
age pipings, and the like, when attached to the central structure, were 
a part of and an improvement to the real estate. South. Elec. Sup. 
Co. v. Rolla Electric Light Company, 75 Mo., 622; Steger v. Refriger- 
ator Co., 11 L. R. A., 580; Forbes v. Electric Co., 19 Ore., 61; Heating 
Co. v. Electric Co., 74 Tex., 605; Lumber Co. v. Water Co., 15 L. R. 
A., 48 Kan., 182. Also cases cited in the opinion of Bird, V. C. Our 
own cases clearly hold that a manufacturing plant, in all its integral 
and permanent parts, including the machinery, is to be regarded as 
real estate as between the owner and those in privity with him. 
Knickerbocker Co. v. Penn Cordage Co. 66 Eq. 305; Feder v. Van 
Winkle, 8 Dick., 370; Machine Co. v. R. R., supra. How the lines can 
be drawn at such attached parts as may extend beyond the physical 
boundaries of the buildings and lot of ground and these excluded from 
the same conclusion is not apparent. It is sufficient, however, for 
the purposes of this case and for this court to hold generally that our 
Mechanics’ Lien law entitled the plaintiff to the lien for which it has 
filed its claim. It is also entitled to a general judgment against the 
defendants. Counsel may draw the proper findings covering principal 
and interest to date. 





PAPER v. THE NORTH JBRSBY STREET RAILWAY CO. 


(Essex Circuit Court, April 12, 1909) 
Trolley Accident— Verdict by Jury Sustained. 


On rule to show cause. 
Mr. Howard MacSherry for the rule. 
Mr. Leonard Kalisch, contra. 


HEISLEY, J.: This was an action brought by the plaintiff to re- 
cover damages under the following circumstances, as she alleges them: 
Being a passenger in the car of the defendant,she notified the conductor 
that at a certain street intersection she desired to alight; that the car 
stopped at that place; that a number of passengers preceded her and 
alighted from the rear platform of the car, she following with some 
bundles in her hand; that as she descended the steps, without any 
warning, the car was suddenly started and she was thrown to the 
ground. Her evidence is corroborated by three witnesses, whom the 
jury evidently believed, because they awarded her a verdict of 
$1,500. These witnesses are not related to the plaintiff or apparently 
interested in the outcome of the cause. They were not passengers but 
occupied positions in the street or on the sidewalk, from which they 
said they had a clear view of the occurrence. 

The defendant produced seven witnesses, five apparently wholly 
disintérested, two being the motorman and conductor. The evidence 
of these witnesses is to the effect that after the car had stopped at the 
designated place, it again started, and, while proceeding through the 
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block, this plaintiff arose from her seat in the car, went to the front 
platform and deliberately jumped from the car while it was in motion. 
It will be seen that the stories of the witnesses on the respective sides 
are directly opposed one to the other, and it is claimed in support of 
the rule that the verdict is against the clear weight of the evidence, 
and that the rule should be made absolute. 

Numerically, the disinterested witnesses of the respective sides 
stand three for the plaintiff and five for the defendant. It will be con- 
ceded that the numerical superiority of the defendant’s witnesses is 
not, per se, sufficient reason for disturbing the verdict. 

I am free to confess that at the trial I was strongly impressed 
with the strength of the defense, but even admitting for the sake 
of illustration that the verdict is one in which I would not have con- 
curred, that of itself is no reason for setting aside the verdict. Under 
our practice, the degree of credibility to be accorded a witness is ex- 
clusively within the functions of the juror, and if witnesses give evi- 
dence which seems to be free from any apparent or inherent weak- 
ness, that evidence cannot be disregarded by the jury simply because 
witnesses in larger numbers give apparently fair and probable evidence 
contradicting the evidence of the minority witnesses. In that case, I 
take it the jury and the jury alone is the master of the situation, and 
it is their right to determine whether or not it will accept the story 
of three witnesses in preference to that of five. 

It must also be borne in mind that one of the five apparently dis- 
interested witnesses for the defendant testified that the plaintiff, when 
about to jump from the front platform, was seized by the motorman, 
whereas, the motorman emphatically denied that he laid his hands 
upon her. If this witness is wrong in this respect, it was very prob- 
able that the jury concluded, as it seems to me they were justified in 
concluding, that she was wrong in the rest of her evidence. 

Again, it must be remembered that the three witnesses for the 
plaintiff told a far more probable and likely story than that told by 
the witnesses for the defendant, because it is much more readily be- 
lieved that the accident could happen in the way the plaintiff insists 
this one happened, than to believe that a woman on a dark night, 
loaded down with bundles, would be so rash and foolhardy as to delib- 
erately go to the front platform of a car, which she knew was moving, 
and jump from it into the street. Such action would be that of a very 
rash and imprudent person, and, being so improbable, the jury may 
well have concluded that its improbability more than offset the differ- 
ence in the testimony caused by the numerical superiority of the de- 
fendant’s witnesses. 

This rule will be discharged, but without costs. 





A resident taxpayer of a municipal corporation is held, in Cathers 
v. Moores (Neb.) 110 N. W. 689, 14 L. R. A. (N. S.) 298, to be entitled 
to maintain an action against its officers who have squandered or dis- 
sipated its funds, or paid them out for an unlawful or unauthorized 
purpose, to recover such funds for the use and benefit of the corpora- 
tion, where its proper law officer neglects and refuses to prosecute such 
an action. 
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O'NEILL & VISCOUNT AND RICHTSR +. CITY OF ELIZABBTE 
AND JAMES J. POTTS. 


(CN. J. Supreme Court, April 12, 1909). 
Certiorari—Street Paving Contract—Specifications. 
On application for allowance of certiorari. 


Mr. Martin P. O'Connor and Mr. John R. Connolly for prose- 
cutors. 


Mr. James C. Connolly for the City of Elizabeth. 


BERGEN, J.: A writ of certiorari is applied for to review the 
action of the municipal authorities of Elizabeth City in awarding to 
James J. Potts a contract for laying a brick pavement on Geneva 
street in such city. The prosecutors, O'Neill & Viscount, were bid- 
ders for the work as well as Potts, the former bidding $15,831.89, and 
the latter $15,906.70, or $74.81 more than the bid of the prosecutors, 
O’Neill & Viscount. Philip E. Richter is joined as prosecutor upon 
the ground that he owns land on Geneva street which is liable to as- 
sessment for benefits. The speciftcations required among other things 
that each bidder should furnish with his bid not only a sample of the 
bricks he proposed to use, but also a certificate from the manufac- 
turers of the brick stating that the bidder was authorized in guaran- 
teeing an uninterrupted supply of paving material furnished within 
the time fixed for the completion of the contract. The bid of the 
prosecutors was rejected because it was not accompanied by a sam- 
ple of the brick, or the required certificate. 1 think the production of 
the sample was expressly waived when, as it did, the Common Council 
voted to accept the bid without the production of samples. 

The excuse offered for not producing the required certificate is 
that the engineer of the city in a conversation with one of the prosecu- 
tors told him that should he submit a bid he should specify ‘‘Metro- 
politan” or “Mack” brick as the kind he could use, and that they 
thereupon wrote the manufacturers of that brick for prices, which 
they declined to give in advance of the day the bids were to be pre- 
sented, advising them, however, that they would have an agent in the 
city on that day to give prices. The affidavits of the prosecutor also 
show that although they made proper efforts to do so they were 
unable to find the agent prior to the time fixed for submitting the bids. 
It nowhere appears that any effort was made to get the certificate 
which could be given without the quotation of prices. Prices were 
withheld to prevent competition between manufacturers, but no rea- 
son appears why they might not certify that they would furnish the 
bidders with an uninterrupted supply at the price they might agree 
upon. 

In addition, neither the advertisement nor specifications required 
this particular make of brick, and it is not shown that the city engi- 
neer had any authority to change the conditions imposed by the ad- 
vertisement or specifications, but the bidders could rely upon ‘bidding 
according to the requirements they contained, and if they wished their 
bid to be considered should have furnished the certificate. It is urged 
that this condition is unreasonable, but I do not think so. It is of the 
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utmost importance to a city to restore the public highway to use as 
soon as possible, and a requirement that a bidder shall satisfy the 
city to a reasonable extent that the bricks which he proposes to use 
can be had with sufficient regularity to allow the completion of the 
contract within the stipulated time is not only not unreasonable, but 
in my judgment proper. 

No fraud is suggested; the slight difference in the bids forbids any 
such presumption. The discretion exercised being reasonable, I can 
find no reason in the affidavit submitted which would support the 
writ, and the allowance is therefore refused. 

There is another application for a similar writ between the same 
parties, but a different landowner as one of the prosecutors, the pur- 
pose ‘being to review the awarding oi a like contract to pave a part of 
Erie street in the same city. This application is based on the same 
state of facts, and for the reasons given in disposing of the other case, 
the allocatur wilt also be withheld from this writ. 





IN RE WILL OF WILLIAM ELMER. 








(Mercer Orphans’ Court, April 14, 1909). 
Will—Absence of Attestation Clause—Acknowledgment. 


The contention in this case was a friendly one for the purpose of 
having the court decide as to whether the alleged will of Dr. William 
Elmer was a legal one which could be probated or not. 


Messrs. Vroom, Dickinson & Scammell for proponents. 
Messrs. Thompson & Cole for caveatrix. 


RELLSTAB, J.: The paper offered for probate is a holograph 
without an attestation clause. It is dated August 31, 1899, and bears 
the signatures of William Elmer, Robert Porter and Margaret K. 
Porter. To the right of the last two, and separated therefrom by a 
brace, is the word “‘witnesses.” 

Robert Porter is deceased. Margaret K. Porter, the other wit- 
ness, is the sister of William Elimer and the widow of Robert Porter. 
Hers is the only testimony given in this cause. She testified that she 
and her husband arrived at the house of her brother, who was a prac- 
ticing physician, in the evening of that day, preparatory to taking a 
trip to the Adirondacks the next morning with him and his daughter 
Alice; that while she and her husband were sitting in his library, her 
brother came there and asked them into his office, and that after they 
got there he said, “I have made my will. In case of any accident, or if 
anything might arise, I thought it would be better, and | want you 
and your husband to sign it;” that at the time he said that, he was sit- 
ting at his desk, and that the paper which she and her husband subse- 
quently signed was lying on the desk. No one else was present. 

No question is raised but what at that time Dr. Elmer intended 
to perform a testamentary act, and that by his endorsing on the envel- 
ope enclosing such paper the words, “The will of William Elmer, M. 
D.,” he thought he had legally completed such act. The alleged will 
is in writing, and is signed by the intending testator. The expressions 
used by him upon that occasion amount to a publication, and they were 
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made in the presence of the requisite number of witnesses. The attack 
upon the intended testamentary act relates to the signing, or the ac- 
knowledgment of the signing, in the presence of the attesting wit- 
nesses, it being contended that the proof did not show that the statu- 
tory requirement as to such signing, or acknowledgment, had been 
fulfilled. The absence of an attestation clause compels a resort to oral 
testimony. The burden is on proponents to establish that the signa- 
ture was made or acknowledged in accordance with the statute. 

Mrs. Porter’s recollection of what took place on that occasion 1s 
not as clear and as certain as could be wished. Her testimony was 
given nine years after such paper was executed. In the interval her 
husband died, and shortly thereafter she was taken seriously ill. On 
her cross-examination it was developed that shortly after the death 
of William Elmer, she first denied any recollection of having acted as 
a witness to any will of her brother. And her testimony as to the 
occurrences on the night in question, in many particulars, was elicited 
only after considerable prodding. The lapse of time, and the afflic- 
tions already referred to undoubtedly account for such hazy recollec- 
tion. On her direct examination, page 5, she, in response to the 
question, “Who signed the paper first?” said “Dr. Elmer.” The same 
answer to practically the same question was made by her when inter- 
rogated by the court. Page 8. 

On the part of the proponents, it is contended that this is tanta- 
mount to saying that the doctor signed in the presence of the witness. 
This contention is not supported by the proofs. It is an assertion 
that he signed before the witnesses signed, but whether in their pres- 
ence or before they were called into the office, is not stated. No- 
where in the testimony is there any statement that would justify the 
conclusion that she saw the doctor make this signature. She is posi- 
tive that it is his signature. She says it was placed there before she 
and her husband signed, but whether it was put there in their pres- 
ence or before he called them into his office, is in doubt, with the 
probabilities that such signing was done by the doctor before they were 
advised that he wanted them to act as witnesses. At any rate, her 
testimony does not admit of the conclusion that she saw such signature 
affixed. 

The proofs failing to show that the doctor signed this paper in the 
presence of the witnesses, before it can be probated it must appear 
that his signature was acknowledged by him in their presence. 

The genuineness of Dr. Elmer’s signature is not disputed. Mrs. 
Porter testified that she was perfectly familiar with her brother’s sig- 
nature; that his signature was affixed to such paper. She also testi- 
fied that he said he had signed such paper. The following excerpt 
taken from the stenographer’s notes, showing the questions pro- 
pounded by the court, and her answers thereto, gives all that she said 
on this branch of the inquiry: “Did he” (meaning her brother) “say 
anything about the signature on the paper at that time?” <A. “He 
may have said ‘I have signed it.’” Q. “What do you say about it?” 
A. “To the best of my knowledge.” Q. “Did he say anything about 
its being his signature?” A. “Only he repeated the words ‘I have 
signed it.” Q. “Did he?” A. “I want to be truthful about it. It is 
very hard to know those exact words.”” Page 26. 
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_ This statement of her’s that her brother had declared that he 
signed such paper is not free from uncertainty. I have reached the 
conclusion, not without some hesitation, however, that the uncertainty 
of the witness in this particular relates rather to the exact words used 
by her brother, and is not to ‘be taken as expressing a doubt as to his 
having avowed this signature to be his. 

The testimony in this important particular is, indeed, meagre; but 
the conclusion I have reached in regard thereto is perfectly consistent 
with the other proven facts in the case, and which are corroborative 
of the meaning here given to the witness’ testimony. 

The paper written by Dr. Elmer shows that it was intended as a 
testamentary disposition of his property. He called the witnesses into 
his presence, for the purpose of having them witness his testamentary 
act ; he declared to them that he had made his will, assigned the reason 
for making it at that time, and told them he wanted them to witness it. 
The witnesses knew of such testamentary purpose, and that they were 
to witness the same. They were familiar with his handwriting and 
knew his signature. They saw it on the paper before them as they 
signed it. 

In the presence of such facts, very slight expressions of the in- 
tending testator’s owning such signature as his, are sufficient to con- 
stitute the acknowledgment required by our statute. 

To acknowledge is to admit; to give evidence in recognition of; 
to own the genuineness of; to avow. It is a mooted question whether 
without the words ascribed to the doctor that he had signed this 
paper, there was not a sufficient acknowledgment of the signature 
which he had affixed to this paper. In this case the witnesses stood in 
close relationship to the intending testator. Next to the beneficiaries 
named in such paper Mrs. Porter was his nearest relative. He was 
fully aware that these witnesses knew his signature. They were cog- 
nizant of his knowledge in that particular. With this paper, and sig- 
nature in clear view when he made his declaration that he had made 
his will, and that he wanted them to sign it, to say that such words 
and conduct amounted to no more than a publication, is to unduly 
restrict their force and scope. It is not necessary that the acknowledg- 
ment should be in words. It is sufficient if accomplished by unequi- 
vocal conduct on his part. Ludlow v. Ludlow (Ct. E. & A.) 30.N, J. 
Eq. (9 Stew.) 597-601; Stewart v. Stewart (Prerog. Ct.) 56 N, J. Eq. 
(11 Dick. Ch.), 761-764. The statutory requirement that the signature 
shall be made by the testator, or the making thereof acknowledged by 
him in the presence of two witnesses, is intended to insure the gen- 
uineness of the signature, and points out how the proof of such gen- 
uineness is to be established; i. e., by the attesting witnesses. If the 
subscribing witnesses are strangers or not familiar with the signature 
or handwriting of the testator, and the signing is not in their presence, 
the testator’s conduct and words at the time he is making his will may 
not amount to an owning of the signature as his, while the same con- 
duct and words would be an unequivocal admission and adoption 
thereof if made in the presence of witnesses who were on intimate 
terms with him, and thoroughly familiar with his signature and hand- 
writing. 
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| am inclined to the opinion that even if the doctor had not used 
the words “I have signed it,” his conduct from the time the witnesses 
appeared in his office in response to his call until they had affixed their 
signatures as witnesses, would justify the finding that he had acknowl- 
edged as his the signature which he had affixed to said paper, and 
which he declared to be his will, and to which he referred when he 
asked them io sign as witnesses. But if I am in error in this, and 
such words and conduct are to be treated as nothing more than a pub- 
lication that he was making his will, yet the words ascribed to the 
doctor that he had signed it, standing unchallenged, taken in connec- 
tion with his other declarations, and illumined by the circumstances 
surrounding the whole transaction, leave no doubt that the signature 
affixed by Dr. Elmer was acknowledged by him in the presence of the 
requisite number of witnesses. 

The paper offered is admitted to probate as the last will and tes- 
tament of Dr. William Elmer, deceased. 





The liability of a depositor to whom an insolvent bank has paid a 
check in the usual course of business is denied in McGregor v. Battle, 
128 Ga. 577, 58 S. E. 28, 138 L. R. A. (N.S.) 185, where the depositor 
had no notice of the bank’s insolvency. 





MISCELLANY. 


STATE NOTES. torney in June, 1904, and is under 
conviction for a criminal charge 


John H. Backes, counselor-at- which, however, he is fighting 


law, of Trenton, was recently op- ce 
?, ys . against in the courts, recently sent 
erated on for appendicitis, with 


which he was suddenly attacked in his resignation oS 5S. Seaaeeny 
at night while at his home. The - os Fort. He — thin 
operation was successful out to the newspapers that until 
John S a of Sn he is cleared of the charges he 
me an " pA ae does not think he should be kept 
— a ee on the call oc on alieracy. 
attorney in November, 1887, and The April “Bulletin” of the N 
as counselor in June, 1895, is un- allay put ee on ee oe 
ee dteeed Gur Uileenih endteatile., Jersey Law School indicates that 
‘ol & they have seventy-one students 


meni of the funds of one or more . ° 
age : enrolled; twelve in the counselors 

estates said to have been improp- ‘ ; ; 
class, ten in the senior, twenty in 


erly used amounting to perhaps “ket ‘ pe era 

. the junior, day school; nine in the 
$75,000. An attempt was made .~": ° 
- ,. Junior, evening school, and twen- 
some years ago to have Mr. Sykes ber ies Ge nenbaeehedy eahaul 
disbarred, and it is stated by him ~ iii ’ 
that the large amount of money 
then expended in clearing himself 
of the charges caused him such “When a woman permits a man 
embarrassment that the subse- to take her on his lap, the belie! 
quent troubles were all due there- that he had made some progress 
to. in her affections is certainly na- 
Rudolph A. Braun, of the Essex tural.” (Grey, V. C., in Sinclair 
sar, who was admitted as an at-_ v. Sinclair, 57 Eq. 224). 





“CERTAINLY NATURAL.” 








MISCELLANY. 15! 


NEW SOMERSET CO. COURT 
HOUSE. 


We are pleased to reproduce in 
this number of the Journal a pho- 
tograph of the elegant new court- 
house at Somerville, the county 
seat of Somerset county, which 
was dedicated by appropriate ex- 
ercises on Saturday, April 3. 

‘The courthouse with its furnish- 
ings cost about $300,000. The 
building is erected of white mar- 
ple, and is thought to be one of 
the finest of the edifices of the 
ind in the State. 

At the dedicatory exercises 
Hon. Alvah A. Clark presided, 
and addresses were made by ex- 
Chancellor William J. Magie, Mr. 
Justice Parker, Mr. R. V. Linda- 
bury, Mr. Justice Bergen and 
Judge Schenck. There were also 
brief addresses by J. Riley Gor- 
don, the architect; William H. 
Kissell, the contractor; William J. 
Logan, chairman of the building 
committee, and Thomas E, Gib- 
son, director of the Board of Free- 
holders. The remarks by the ex- 
Chancellor were entirely reminis- 
cent, and exceedingly interesting. 
‘'r. Justice Parker gave a history 
of the Somerset County courts and 
courthouses. It seems that the 
first courthouse was erected in 
1714 near present Franklin Park; 
the second in 1739 at Millstone; 
the third in 1782 at Somerville; 
the fourth in 1798, which was 
practically rebuilt in 1849, and the 
last is the one just dedicated. 

A brief description of the build- 
ing is as follows: “In its external 
treatment the building is conspic- 
uous for the simplicity and dig- 
nitv of its style of architecture, 
which is of the Italian classic type. 
Although massive the structure is 
graceful. It is built of white Ala- 
bama marble. A wide stairway, 
broken by a landing and extended 


» 


balustrades at each end, leads to 
the main entrance, opening on 
what is known as the judicial 
floor. There are porticos on the 
iront and two sides, the great 
marble columns giving an appear- 
ance of both gracefulness and 
strength. The structure is sur- 
mounted by an imposing dome, 
which also is supported by white 
pillars.” 





NEW FEDERAL JUDGES. 


On May 6 President Taft nom- 
inated U. S. District Judge Wil- 
liam M. Lanning, of Trenton, to 
be U. S. Circuit Court Judge for 
the Third Judicial District, em- 
bracing the states of New Jersey, 
Pennsylvania and Delaware. 

At the same time the president 
nominated County Judge John 
Rellstah, also of Trenton, to be U. 
S. District Judge for the District 
of New Jersey, the position va- 
cated by Judge Lanning. _ 

Both appointments, it is con- 
ceded, are the best that could have 
been made, and give great’ satis- 
faction to the New Jersey Bar. 





OUR SEATTLE REPRESENTATIVE. 


Governor Fort has announced 
the appointment of his son and 
secretary, Leslie R. Fort, to rep- 
resent him at the Alaska-Yukon 
Pacific Exposition, at Seattle, in 
June. Young Mr. Fort declared 
that he would pay his own ex- 
penses on the trip and would be 
accompanied by his wife. He wil! 
act with Isaac A. Hall, of Pater- 
son, and George B. Muchmore, of 
Summit, who have been named to 
represent the state. 





KISSING THE BOOK. 


The London “Times” has re- 
cently published a considerable 
amount of correspondence dealing 
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with the English custom of kiss- 
ing the Bible while taking the oath 
in the courts of justice. Since the 
correspondence started Sir Gorell 
Barnes, President of the Divorce 
Court, has provided’ English 
judges with a precedent. 

On taking his seat one morning 
he announced that witnesses who 
desired could take the oath in the 
Scottish fashion and that copies of 
the Testament specially bound, en- 
abling them to be _ frequently 
cleansed, had been provided for 
those witnesses who elected to be 
sworn in the usual manner. 

“Kissing the book” is by no 
means a necessary legal incident 
in the ceremony of taking the 
oath, but for some reason it has 
been the custom for many years. 
The general rule of English law is 
that all witnesses ought to be 
sworn according to the peculiar 
ceremonies of their own religion 
or in such a manner as they deem 
binding on their consciences. 

The Scotch oath, which is now 
likely to become the rule in the 
English courts, runs as follows: “I 
swear by Almighty God that I will 
speak the truth, the whole truth 
and nothing but the truth.” In 
the Scottish courts the magistrate 
and the witness both stand up, 
each with the right hand uplifted, 
and both recite the oath. The 
quaintest oath still in use is that 
taken by the High court judges 
in the Isle of Man, the terms of 
which are as follows: 

“By this Book and the contents 
thereof, and by the wonderful 
works that God hath miraculously 
wrought in the heaven above and 
the earth beneath in six days and 
six nights, I do swear that I will, 


without respect of favour or 
friendship, loss or gain, con- 
sanguinity or affinity, envy or 
malice, execute the laws of 








THE NEW JERSEY LAW JOURNAL. 


this Isle justly between party 
and party as indifferently as the 
herring backbone doth lie in the 
midst of the fish. So help me, 
God, and the contents of this 
Book.” 





FRANCBE’S PURE DRINK LAW 


A decree published in the Jour- 
nal Official indicates clearly what 
must henceforth be considered by 
French law as beer, cider, vine- 
gar, liqueurs and sirups. Beer in 
France must now contain no anti- 
septics save sulphurous anhy- 
drites, bisulphates and such other 
substances as may later be author- 
ized. As regards cider, it cannot 
be called “sparkling” unless its 
effervescence be due to alcoholic 
fermentation and not to the mix- 
ture with it of any effervescent 
substance or product. Vinegar 
will not be regarded as adulter- 
ated if artificially colored with 
caramel, cochineal or substances 
declared lawful by the Ministries 
of Agriculture and of the Interior 
on the authority of the State 
Board of Hygiene and of the 
Academy of Medicine. But it 
must be sold as “colored vinegar,” 
so that it cannot be confounded 
with vinegar made from wood and 
artificially colored as wine vine- 

ar. 

All “liqueurs” must be made out 
of aromatic alcohols, rendered 
such by the maceration of vege- 
table substances, by the distilla- 
tion of those substances, by the 
addition of the product of the dis- 
tillation of those substances or by 
a combination of these various 
methods. In all other cases they 
must be called “liqueurs de fan- 
taisie.” Likewise in the case of 
sirups, which must be made by 
the introduction of the juice of 
fruits into sugar dissolved in wa- 
ter, an exception is made in the 
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case of lemon and orange sirups, 
which can be composed of sugar 
sirup with the addition of citric or 
tartaric acid, and with their aro- 
matic flavor given by vegetable 
substances, but not by chemical 
extracts. An exception also is 
made in the case of orgeat sirup, 
which is composed of sugar and 
an extract of almonds, and in that 
of mocha sirup, which contains an 
extract of coffee. All other prod- 
ucts are to be marked “sirops de 
fantaisie.”” 

It is also forbidden to sell under 
the name of cognac eau-de-vie 
from any other region than the 
Charentes or as champagne a 
sparkling wine, however good, 
made from grapes, from any other 
Department than the champagne 
region.— London Times. 





A POETIC PLEADING. 


Pleadings are usually prosy, 
and it wouldn't occur to the aver- 
age lawyer that much poetry 
could be extracted from so pro- 
saic a subject as a Senegambian 
courtship. Yet it has been done, 
as will be seen from the following 
specimen, sent us by a Kansas 
correspondent. It seems that a 
colored citizen of Lawrence com- 
menced an action for divorce, and 
set up about all the causes enum- 
erated in the statutes. The de- 
fendant called on Judge J. Q. A. 
Norton, an old bachelor, and ask- 
ed him to file an answer for her. 
She told him the story of her 
courtship and marriage, and this 
is the way Judge Norton describ- 
ed it in his answer: 

“Defendant says that in the 
springtime when the colts and 
lambs were gamboling on the 
green; when the bluebirds were 
softly chirping and courting in the 
leafy boughs; when the prancing 
yellowhammer and the sensuous 
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woodpeckers were flirting togeth- 
er about the openings in the hol- 
low trees; when the mocking 
bird was swelling its feathery 
throat in song from the pungent 
branches of the persimmon tree; 
when the gentle twitter of the 
pewee was heard beneath the 
eaves, and aeolian strains of the 
meadow lark were re-echoing in 
the sky; when the amorous jay 
was heartlessly coquetting the 
modest turtle dove; while the sap 
was coursing through the veins of 
the quaking cottonwood, and lov- 
ers were strolling idly in shady 
lanes and beneath the fragrant ap- 
ple blossoms; when the warm 
south breeze was softly sighing 
through the sycamore and pine, 
and the tender sunshine was woo- 
ing the sleeping daisies back to 
life; when pregnant nature had 
wheedled hoary winter into the 
lap of spring, then came the plain- 
tiff, this dusky Othello, and with 
his honeyed words and Byronic 
advances, and with his oleaginous 
tongue, pictured to the defendant 
the joys that were in store for 
them in a vineclad cot beside the 
hill. Nor did the energy of this 
insinuating and superficial lover 
wane with the heat of summer, 
but as the season advanced his ar- 
dor arose with the mercury in the 
thermometer. 

“When the first chill frost of 
early fall nipped the tender leaves 
of the meandering and lascivious 
pumpkin vine—with all the happi- 
ness that had been pictured to her 
burning in her mind, and with the 
thoughts of a cheerful fire in a 
cozy corner where she and plain- 
tiff could hibernate as happily as 
two bear cubs, while the blasts of 
the coming winter were sweeping 
from Greenland’s icy peaks, this 
defendant put her hand in plain- 
tiff’s, and then the two souls with 
but a single thought, two hearts 
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that beat as one, wandered away 
to plaintiff's cabin."-—Law Notes. 





ANNUAL DINN®ZR OF MORRIS 
CO. BAR ASSOCIATION. 


Members of the Morris County 
Bar Association listened to 
speeches on legal and legislative 
subjects at the annual dinner of 
the association in Morristown on 
Saturday evening April 17. It 
was expected to have Chancellor 
Mahlon Pitney explain the consti- 
tutional amendments, but Mr. Pit- 
ney sent word that, owing to ill- 
ness, he was unable to attend the 
dinner. Mr. Pitney’s father, for- 
mer Vice-Chancellor Pitnev, con- 
sented to talk on the amendments, 
and his discourse, although given 
up mostly to reminiscences of old- 
time legal practice, touched chiefly 
on the desirability of the amend- 
ments. Thev should be passed, 
he declared, by the popular vote, 
although he thought they would 
be opposed by the labor unions 
because of the injunction provi- 
sion. “To the lawyers,” said Mr. 
Pitney, “the amendments appeal 
as necessary for the betterment of 
judicial practice, but to the lay- 
men they are not universally un- 
derstood.” 

State Senator Hillery spoke on 
legislation. The flooding of the 
legislative mill with bills, he said, 
was owing to the defects in the 
charters of the towns and cities 
throughout the State. Almost ev- 
ery municipality sent their repre- 
sentatives to Trenton with some 
measure to remedy by general leg- 
islation a perplexing local situa- 
tion. Many of these bills were 
loosely drawn, some by laymen 
and others bv lawyers. The 
speaker urged that the lawyers 
pay more attention to drafting 
bill for legislative action. 
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Other speakers were Elmer 
King, Prosecutor Charles A. 
Rathbun and United States Dis- 
trict Attorney John B. Vreeland. 
l‘ormer Judge Willard W. Cutler 
acted as toastmaster. 





SOME NEW APPOINTMENTS. 


Among the more important ap- 
pointments made by Governor 
ort during the last days of the 
late legislative session were the 
following: 

Vivian M. Lewis, of Passaic, 
who has been Clerk in Chancery, 
to be State Banking and I[nsur- 
ance Commissioner. 

Samuel K. Robbins, recently 
president of the Senate, who was 
Senator from Burlington county, 
and who also served as Speaker 
of the House of Assembly in 1906, 
to be Clerk in Chancery. 

Robert Williams, formerly Sen- 
ator from Passaic and recently a 
member of the Riparian Board, to 
be Railroad Commissioner. 

Thomas J. Hillery, Senator of 
Morris county, to be Railroad 
Commissioner. 

John W. Beekman, formerly 
United States District Attorney, 
to be District Court Judge of Mid- 
dlesex county, succeeding Adrian 
Lyon. 

Adrian Lyon, to be County 
Judge of Middlesex county. 

Theodore B. Booraem, who was 
County Judge of Middlesex, to be 
Prosecutor of the Pleas of Middle- 
sex county. 

Frank B. Jess, of Camden coun- 
ty, who has been serving on the 
Civil Service Commission, and 
was member of Assembly from 

‘at county, 1907-1908, to be a 
member of the State Board for the 
Equalization of Taxes. 

Wilbur F. Sadler, Jr., of Mercer 
county, to be Adjutant General. 























MISCELLANY. 


OBITUARIES. 





MR. HENRY HOWELL DRAKE. 


Mr. Henry Howell Drake, 
whose office was in the Dix Build- 
ing, Elizabeth, eldest son of Ed- 
ward Kirk Drake, a newspaper 
writer of that city, died suddenly 
in his office on the afternoon of 
April 13. He had been ill for some 
days, and had just returned from 
a sojourn at Lakewood. He was 
conversing with the owner of the 
building when he was attacked 
by a hemorrhage and died before 


medical assistance could reach 
him. 
Mr. Drake, who was named 


after the venerable Henry Howell, 
of Trenton, now ninety years old, 
and one of the founders of the Or- 
der of Sons of Temperance in the 
United States, was born in Eliza- 
beth thirty-six years ago. He 
was educated in the nublic schools 
and afterward studied law in the 
office of Judge Edward S. At- 
water. He was admitted as an 
attorney at the February term, 
1898. He was one of the organ- 
izers of William A. M. Mack 
Council, Junior Order of United 
American Mechanics, and was 
State Chancellor of the order. He 
was also a member of the Eliza- 
beth Board of Trade, the Union 
County Bar Association and one 
of the governors of the old Mc- 
Kinley Club of Elizabeth. He was 
a member of the Central Baptist 
Church and was unmarried. He 
was a nephew of General J. Madi- 
son Drake, of Elizabeth. 


MR. BENJAMIN F. LEE, 


Mr. Benjamin F. Lee, who was 
well-known to every lawyer in the 
state, during the quarter of a cen- 
tury that he held the position of 
Clerk of the Supreme Court, died 
in Haddon Hall, Atlantic City, 
April 25th, of bronchial pneu- 
monia. His death was sudden, for 
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he was ill but a short time, and 
up until the day before his death 
it was supposed that he would re- 
cover, 

Mr. Lee was born in Port Eliza- 
beth, Cumberland County, in 1828, 
and he was, therefore, an octo- 
genarian. His father, Thomas 
Lee, had served in the State Legis- 
lature and several terms in Con- 
gress. Thomas Lee’s brother, Col. 
lrancis Lee, was a graduate of 
West Point and distinguished 
himself in the Mexican War. 
Genjamin IF. Lee was in the mer- 
cantile business at Port Elizabeth 
until 1860. In 1863 he was made 
Treasurer of the Cape May and 
Millville Railroad Company, and 
in 1867 treasurer of the West Jer- 
sey Transportation Company. He 
was always an active Democrat. 
In 1856 he was presidential elector. 
Subsequently he ran for the Legis- 
lature and also for Congress, but 
was defeated. He was almost 
nominated for Governor in 1871. 
In 1872 Governor Parker appoint- 
ed him clerk of the Supreme 
Court, a position he held until 
1897, a period of just twenty-five 
years. 

Mr. Lee held various other state 
appointments, and was president 
of the New Jersey State Confer- 
ence of Charities and Corrections, 
member of the State Historical 
Society, the American Academy of 
Political and Social Science of 
Philadelphia, etc. He was also an 
artist of considerable ability. Be- 
sides being a power in politics he 
had a host of personal friends. He 
was genial, intelligent, in his habits 
clean and upright, in religion an 
Episcopalian. He will be greatly 
missed by all who knew him. 

There survives him a widow and 
two children, Mrs. Huston Dixon 
and Francis Bazley Lee, the latter 
a well-known political and _his- 
torical writer and author of Tren- 
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ton, who is also a member of the 
New Jersey Bar. 

At the funeral of Mr. Lee, the 
honorary pallbearers were: For- 
mer Governor Werts, former 
United States Senator Smith, for- 
mer Secretary of State Kelsey, 
Judge Vroom, Justices Van Sickel 
and Reed, former Senator Irick, 
Dr. J. Howard Willets, of Port 
Elizabeth; Ferdinand W. Roe- 
bling, Supreme Court Clerk Riker, 
John A. Campbell, Alfred W. 
Lawshe, William H. Brokaw, Rev. 
George C. Maddock, George 
Thorne, of Crosswicks; John M. 
Harding, secretary of the West 
Jersey and Seashore Railroad, and 
Captain John P. Green, vice presi- 
dent Pennsylvania Railroad. 

The interment was in the family 
plot in Riverview Cemetery, Tren- 
ton. 





BOOK NOTICES. 


A TREATISE ON THE LAW 


RELATING TO INJUNC- 
TIONS. By Howard C. Joyce. 
Albanv: Matthew Bender & 

Co., 1909. Pages 2557. 3 vols. 

Law buckram. Price $16.50, 

net. 

This is practically a work in 
two volumes, because the third 
consists entirely of the table of 
cases and index, The other two 
volumes, however, are large, con- 
taining over 1,000 pages to the 
volume. The author has aimed 
“to present to the profession a 
complete treatise upon the law 
relating to injunctions,” and, be- 
sides stating general principles, 
with citations from every State, 
he has treated at length the var- 
ious live subjects of the day, such 
as strikes, boycotts, conspiracy, 
contracts in restraint of trade, 
municipal regulations, powers of 
police officials, &c. 
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We are not aware of any other 
up-to-date or “complete” treatise 
upon the subject of injunctions 
than this of Mr. Joyce. Because 
of its large size we have examined 
parts of it with a view to seeing if 
it is simply one of many compil- 
ations which consist of a great 
amount of “padding” and not an 
abundance of good law, and we 
find it to be honest book-making. 
While only a more thorough test 
of the book will show its com- 
pleteness, it seems to be as thor- 
ough and comprehensive as such 
a text book of principles and deci- 
sions can be made. 

The subject of injunctions is a 
growing one, and one with which 
every active member of the Bar 
is bound to be familiar. It is 
leading to much cogent reasoning 
and careful discussion in the legal 
periodicals, and by the courts, and 
its importance is bound to grow 
vear by year, as new and unheard- 
of questions arise to which the 
rules it must be applied. 


THE LAW OF AUTOMO- 
BILES. By Zenophon P. 
Huddy, LL. B. 2d Edition. Al- 
bany: Matthew Bender & Co., 
1909. Pages 390. Buckram 
binding. Price $4.00. 


The first edition of Huddy was 
published in 1906, since which 
hundreds of cases have come be- 
fore the courts involving the con- 
struction of legislative enactment 
concerning automobiles, but espe- 
cially applying to damage suits 
and principles of the common law, 
and this necessitates a second edi- 
tion of the usual work. The first 
edition had a large sale, and we 
nresume this second edition will 
follow the same course. Our sur- 
prise is that the size of the vol- 
ume has not been greatly increas- 
ed over that of the first edition. 





